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1. BACKGROUND
1.1 Introduction to the Guidelines
The ESDC Guidelines on Duty to Accommodate (DTA) in the Workplace – A Shared Responsibility, provide management and employees with the practical information, process, Frequently Asked Questions, references and forms to assist them in achieving reasonable workplace accommodation.

These guidelines are not intended to replace or displace existing policies or the Terms and Conditions as described in employee collective agreements.

Management and employees are encouraged to work within existing workplace policies first.

These guidelines have been developed in collaboration with ESDC unions and key stakeholders.

1.2 ESDC Commitment
ESDC enables its employees to stay working by providing appropriate workplace accommodation solutions so that employees can fulfill the duties and responsibilities of their position. ESDC provides workplace accommodation up to the point of undue hardship by applying the principles of human rights law, and by incorporating and applying the principles and process outlined in the Treasury Board Policy on the Duty to Accommodate Persons with Disabilities in the Federal Public Service into its workplace practices.

ESDC supports an inclusive workplace by eliminating barriers that prevent the full participation of potential candidates and meeting its obligations under the Public Service Employment Act in accordance with the Public Service Commission’s Appointment Policy, particularly with regard to accommodations in the selection process.

Creating an accessible environment for all employees at ESDC is the responsibility of many different players within the Department. Whenever a new program, process, form, Web site or job is initiated, ensuring its accessibility to all employees must be part of the process of providing service excellence.

Achieving an accessible workplace is a horizontal effort. Successful accommodation requires the collaboration of many stakeholders working in concert:

· Public Affairs and Stakeholder Relations Branch for communications in plain language and in alternative formats;

· Union representative for advice and support to employees;

· Third party representative if employee chooses;

· Human Resources Union Management Consultation Committee;

· National Labour Management Consultation Committee;

· The Accessibility Centre of Excellence of the Innovation, Information and Technology Branch; and,

· Various services within Human Resources Services Branch, including:

· Official Languag9es and Diversity Programs for promoting a strong, diverse workplace;

· Accessibility Centre of Excellence for advice to employees who require computer access and adaptive technology;

· Human Resources Policy for horizontal and inclusive policy design; Staffing for meeting the Canadian workforce availability, by hiring more members of the designated Employment Equity groups and ensuring that our selection process continues to be accessible;

· Labour Relations for advice and support to management; and,

· Health, Safety and Disability Management for supporting management to help their employees stay working and assist employees to return to work following illness or injury.

By being open to individual needs and respecting the people values of the Values and Ethics Code for the Public Sector, and the ESDC Code of Conduct, ESDC promotes the message that all employees are welcomed and supported in the workplace.

· All persons have equal access to opportunities at ESDC;

· Appointments are based on merit; and,

· All employees feel included and valued.

By developing policies, programs and services that enable a healthy workplace, ESDC will ensure service delivery excellence to Canadians.

1.3 Legal Framework
The notion of accommodation arose from human rights jurisprudence and is reflected in three primary instruments: the Canadian Charter of Rights and Freedoms, the Employment Equity Act, and the Canadian Human Rights Act.

The Canadian Charter of Rights and Freedoms provides all individuals with the equal protection and equal benefit of the law without discrimination, and does not preclude any program or activity that has as its objective the improvement of conditions for disadvantaged individuals or groups.

The Employment Equity Act requires ESDC to identify and remove employment barriers and provide accommodations to ensure that designated group members (women, persons with disabilities, Aboriginal peoples, and members of a visible minority) achieve equitable representation within the public service. Under the

Employment Equity Act, the Treasury Board and the Public Service Commission share ESDC responsibilities to the extent of their authority under the Financial Administration Act and the Public Service Employment Act.

Section 3 of the Canadian Human Rights Act prohibits discrimination on the following eleven grounds:

· race;

· national or ethnic origin;

· colour;

· religion;

· age;

· sex (including pregnancy);

· sexual orientation;

· marital status;

· family status

· mental or physical disability (including substance addictions); and,

· conviction for which a pardon has been granted.

ESDC has a human rights-based statutory obligation to accommodate an employee to the point of undue hardship with regard to all 11 prohibited grounds of discrimination covered by the Canadian Human Rights Act. Management must conduct an individual assessment of each case.

The DTA Guidelines reflect the current state of family status law. ESDC may amend the DTA Guidelines in the future in this area as the law evolves.

Canadian Courts have emphasized that accommodation is an essential means of ensuring the equal participation of all persons in all sectors of Canadian society. ANNEX C: Legislation and Resources lists the other pieces of legislation which also have implications in various DTA situations. See ANNEX B for examples of accommodation.
2. GUIDELINES
2.1 The Duty to Accommodate
The DTA is a legal requirement under Sections (2) and (15) of the Canadian Human Rights Act.

The DTA refers to ESDC’s obligation to take steps to eliminate disadvantages to employees and prospective employees resulting from a directive, rule, practice or physical barrier that has or may have an adverse differential impact on individuals or groups protected under the Canadian Human Rights Act, and identified as a designated group under the Employment Equity Act.

The DTA applies to all grounds protected under the Canadian Human Rights Act: race, national or ethnic origin, colour, religious belief, age, sex (including pregnancy), sexual orientation, marital status, family status, disability (including substance addictions and mental disabilities) and conviction for which a pardon has been granted.

There is no hierarchy of Human Rights grounds. Each request must be given equal attention and the 5-step process outlined on page 11 of the Guidelines must be followed for every accommodation request, regardless of the ground of accommodation.Accommodation refers to the design and adaptation of the work environment that will meet the needs of a diverse workforce and to what is required in the circumstances of each individual to avoid discrimination up to the point of undue hardship1.

ESDC’s first responsibility is to accommodate employees in their current position, taking into consideration the specific needs of an individual. If that is not possible, then the management and the employee can review alternative work arrangements. See ANNEX B for examples of accommodation.
In order to meet the requirements of the DTA, management are obliged to examine each DTA request by carefully following the five-step process of accommodation:

· Step 1: Recognize the need for accommodation.

· Step 2: Gather relevant information and assess individual needs.

· Step 3: Make an informed decision.

· Step 4: Implement and communicate the decision.

· Step 5: Follow-up and keep records.

See Section 4 of the Guidelines for details on the five-step process.
2.2 The Guiding Principles
A set of Guiding Principles have been developed that stem from ESDC’s commitment to create an accessible and inclusive workplace which benefits all employees. When responding to individual requests for accommodation, management at ESDC are expected to follow these principles:

a) Respect for dignity
Respond to requests for accommodation in a way which respects the dignity of the employee. Fostering a respectful workplace means recognizing and discussing an employee’s physical, psychological or other types of concerns. This open attitude encourages understanding and participation. It also requires maintaining each employee’s right to privacy and confidentiality. A request for accommodation by an employee should not result in the employee being discriminated against.
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1 Refer to page 7 of the ESDC Guidelines for further information on Undue Hardship

b) Individualized accommodation
Treat each request for accommodation on a case-by-case basis. Avoid acting on assumptions, as employee needs are unique. It is important to recognize the principle that equality does not necessarily mean treating everyone the same way; sometimes it requires the acknowledgement and accommodation of differences.

c) Fairness in the workplace
Give each employee and candidate a reasonable opportunity to perform or demonstrate competencies. Performance can only be measured once an employee has been accommodated.

d) Quality of work
Qualification for positions is merit-based. Following appropriate accommodation and training, an employee will be able to participate to their full potential and meet the bona fide occupational requirements of their position.

Following these principles, management at all levels are required to:
1. Consider diverse accessibility needs at the initial planning stages of every project;

2. Identify and remove systemic barriers in workplace situations; and,

3. Accommodate individual needs, when necessary, to maximize the integration and participation of each employee in the workplace according to the employee’s full potential.

See ANNEX B: Question 6 for more information on retraining an employee.
Tips for Management and Employees
Employee well-being is of paramount importance to maintain a healthy, productive workplace.

· All concerns should be addressed and resolved in an expeditious and timely manner to enable employees to contribute effectively.

· All stakeholders must act in good faith in carrying out their responsibilities, as part of the Values and Ethics Code for the Public Sector, to reflect the values internally as well as externally.

· Open, honest and timely communication in a respectful manner will result in a successful outcome.

· Employees or job applicants with specific requirements should be accommodated in order to perform in a manner which maximizes their participation at work or during an appointment process, for the most productive results. See ANNEX B: Question 13 for additional information.
· Employees and management share the same objective, for the employees to be able to perform meaningful work while respecting the employees’ right to be free from discrimination.

· A win/win solution should always be the desired outcome, because both employee and management satisfaction will contribute to a good, healthy working relationship.

· Seek necessary advice from applicable sources, union or third party representatives.

2.3 Persons Eligible to Request Accommodation
According to subsection 15(2) of the Canadian Human Rights Act and the TBS Policy on Terms and Conditions of Employment, the DTA applies to:

· Persons appointed to the core public administration, having one of the following types of employment status: indeterminate, term, casual worker, students, seasonal, excluded, unrepresented and part-time, at any time during their employment with the Department;

· Departmental employees and candidates, from within or outside the Public Service, participating in an appointment process at all sites where work is undertaken for Employment and Social Development Canada, including Service Canada and the Labour Program.

2.4 Limits on the DTA
There are limits to the Department’s DTA. ESDC must meet the need of the individual and the need of the Department to maintain a productive workplace. The DTA is not about employees’ preferences or the perfect solution; it is about accommodating the needs of individual employees.

a) Undue Hardship ESDC is not required to:
· Accommodate where undue hardship would otherwise occur. For instance, ESDC is not required to:

· Create an unproductive position;

· Hire someone who, despite accommodation, does not meet the bona fide occupational qualifications of the position;

· Retain someone in a position if the person is unable to meet the core employment requirements, despite accommodation which may include sharing tasks, modifying how they are performed or retraining (part of the accommodation process can involve looking for another position in which the employee meets the core requirements)

· Accommodate where the employee has not cooperated with the accommodation efforts, or who has refused a reasonable offer of accommodation which meets their needs.

Undue hardship describes the limit of ESDC's capacity to accommodate an employee without experiencing an unreasonable amount of hardship. Section 15 (2) of the Canadian Human Rights Act specifies that undue hardship exists when “accommodation of the needs of an individual or a class of individuals affected would impose undue hardship on the person who would have to accommodate those needs, considering health, safety and cost.”

The cost factor can only be considered if it substantially affects the viability of the organization. ESDC may endure a certain level of hardship, but is not expected to accommodate beyond this limit. Cost can mean more than financial cost and can include such factors as employee morale and operational costs.

ESDC must be able to demonstrate that accommodation of an employee would amount to an undue hardship. Reliance on general assumptions or impressions will not be sufficient; solid, objectively verifiable information is needed.

When assessing undue hardship situations for a particular DTA request, management shall consult the appropriate experts or stakeholders to ensure consistency/fairness.

b) Bona Fide Occupational Requirement (BFOR)
A BFOR is a standard or an essential task that is an integral part of performing the core duties of a specific position. For a standard to be considered a BFOR, ESDC must demonstrate that an accommodation or changes to a standard would create undue hardship.

A three-step process has been established by the courts to determine if a standard is a BFOR:

· Rational Connection: The purpose of the standard adopted must be rationally connected to the performance of the job.

· Good Faith: ESDC must have adopted the standard in an honest and good faith belief that it was necessary to fulfill the legitimate work-related purpose.

· Necessity: The standard must be reasonably necessary to accomplish the legitimate work-related purpose.

3. ROLES AND RESPONSIBILITIES
As the DTA is a shared responsibility, management and employees work together to identify and implement workplace accommodation solutions so that employees can participate to their full potential. Successful accommodation may require the collaboration of multiple parties, including the employee or candidate, management, union, third party representatives, experts and co-workers.

a) Employees:
· Communicate their need for accommodation to management. They cannot assume that management knows about their need, or that the management even suspects the need. (See Accommodation Request Form or Accommodation Request Form - Family Status)
· Provide any necessary information to substantiate the need for accommodation. In the case of persons with disabilities, this would be medical information to determine functional limitations. (See Section 5 – Requesting Information.) For employees seeking accommodation on other grounds, the expert verification (for instance by a medical specialist) –if required - would vary depending on the nature of the need to be accommodated.

· In the case of requests for accommodation on the basis of family status, provide management with information to show demonstrable, reasonable, and diligent efforts to reconcile the work-family conflict before seeking an accommodation from the employer. Employees must demonstrate they have made reasonable efforts to explore other alternatives for care.

· There is a shared responsibility on management and the employee to attempt to arrive at a reasonable accommodation. The employee must assist and cooperate with management in identifying possible appropriate accommodation.

· Consider all proposals that effectively respond to their needs, even if the steps proposed to accommodate the employee’s needs are not the employee’s preferred options. (See ANNEX B – Question 1 for more information on reasonable accommodation)

· Must agree to reasonable and appropriate accommodation and cannot only agree to what is their preference. If the person seeking accommodation refuses a reasonable and appropriate accommodation, management has likely met the legal requirement.

· Advise management when accommodation is no longer required or should be modified, and help explore new solutions.

· Go to the next level of management to discuss the request if the need for accommodation has not been resolved by the immediate manager.

· May ask their union or third party representative about the possible recourse measures, if the request for accommodation is denied or not considered fairly.

b) Candidates in an Appointment Process:
· Advise human resources or the assessment board chair that accommodation is needed for any appointment process (internal or external).

· Cooperate with departmental representatives in finding an appropriate accommodation for the appointment process.

· Discuss accommodation needs with the hiring team for each stage of the recruitment/appointment process.

c) Management:
· Proactively design an appointment process and the workplace environment with systems, standards and information communication technologies that are accessible and barrier-free.

· Promote the DTA regularly, e.g., discuss DTA at staff meetings, be open to questions and diverse employee needs, and authorize participation in training.

· Be proactive and ask the employee where clear signs that accommodation may be needed. See Step 1, Section b in the DTA Process.

· Once a request has been received, there is a shared responsibility on management and the employee to attempt to arrive at a reasonable accommodation.

· For cases of disability, request medical documentation or other necessary documentation in writing when required, to determine the employee’s functional limitations.

· Management is only entitled to information relevant for the purposes of finding suitable accommodation options (not the diagnosis, employee’s history or treatment). The physician must provide the employee’s functional limitations.

· For cases of family status, management should discuss with the employee the demonstrable, reasonable and diligent efforts that the employee has undertaken to address the circumstances for which family status accommodation is required. Employees must demonstrate they have made reasonable efforts to explore other alternatives for care.

· Respect the dignity and privacy of the employee or candidate being accommodated, and accommodate the individual in a timely manner.

· Advise the employee as appropriate that they have the right to be represented.

· Work with the employee or candidate, union, third party representatives, experts and co-workers to achieve a successful accommodation.

· Document all decisions, keep all records throughout the process, and consult departmental DTA experts as needed.

· Ensure purchases are coded to Internal Order (80981). See ANNEX E.
Ensure that employees with disabilities are allowed to retain their technical aids when moving to other positions within the Public Service.

Management will assess all such requests, based on the needs of the employee and the operational requirements of the organization. In most cases, options usually rest within the terms established in existing collective bargaining agreements, ESDC and federal public service policies.

Regions and branches are expected to integrate into their budgets and financial planning exercises the resources necessary to accommodate their employees.

d) Unions or third party representative:
· Union and employee representatives have the responsibility to consider options, including those that may compromise union rules, to work towards solutions that accommodate the employee’s needs.

e) DTA Centre of Expertise:
· Provide guidance, tools, training and best practices to assist HR practitioners in advising management on ways to work with employees and other stakeholders to resolve DTA requests, particularly in complex situations.

· Ensure that HR practitioners are equipped to help management apply a consistent approach in responding to employee DTA requests.

4. DTA PROCESS
The accommodation process should be completed by all involved in providing information, in a timely manner:

· Be as simple and clear as possible; and

· Respect the dignity and privacy of the employee or candidate being accommodated.

This can be accomplished if, at the time an individual applies for a position, he or she is asked whether or not accommodation is required. The inquiry should be made again at the time of appointment or at the beginning of any other staffing process.

An employee can initiate a DTA request by contacting management, but should follow up by making a request in writing, preferably by using the Accommodation Request Form or Accommodation Request Form - Family Status. This assists both the employee and management by providing clarity and continuity in situations where there is staff/management turnover. The employee must be as specific as possible about the nature of the need for accommodation. It is up to the management and the employee to arrive at a reasonable accommodation.

Five-Step Process of Accommodation for Management and Employees
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The DTA Process is designed to be an inclusive dialogue, enabling the management and the employee to find a reasonable accommodation to meet the individual’s specific workplace needs. A variety of services are available to assist management and employee in determining the best possible accommodation option to meet both the needs of the employee and the organization.

This five-step dialogue between the employee and management shows how simple it can be to respond to a request for accommodation. While the majority of workplace accommodation requests are easy to resolve, there are some requests that require a more in-depth review for decision. A detailed description is provided for each step in the process, to address the immediate questions of management and employees, depending on the nature of the accommodation request.

Step 1: Recognize the need for accommodation
Management, employees, candidates and co-workers must be ready to listen to each other respectfully and be watchful for signals that may indicate that an accommodation is required. Sometimes employees are uncomfortable about revealing their accommodation needs for fear of being identified as someone with a disability or someone who requires an accommodation based on any grounds of discrimination. This might lead management to think that there is no need for accommodation or no urgency in responding. An issue may come to the management’s attention and the cause of the change may well be due to a need for accommodation. Also, some employees may need to be accommodated due to accessibility issues that may be caused by the facilities, equipment, information communication technology or the application of a policy or practice. A request for accommodation should be communicated clearly and specifically in writing using the Accommodation Request Form or Accommodation Request Form - Family Status. This form provides a useful tool for the employee to make his/her request. However, even if the employee does not submit the request in writing, management should use the form to document the employee’s need and agreed accommodation.

a) Employees needing accommodation are expected to:
· Request accommodation; or,

· Have a third party act on their behalf to request accommodation.

b) Management is expected to:
· Be aware that accommodation may be needed, either from observing changes in the behaviour or performance of an employee, or based on feedback from co-workers.

· To raise their awareness about DTA issues, by informing of rights or facilitating the DTA process.

· To provide possible accommodation solutions and work with the employee.

· Monitor existing accommodation plans for a need to change, update or modify, depending on the progress of the original plan.

Management, in certain circumstances, must take the initiative to ask whether accommodation is needed, even if the employee has not asked for it. At first, what the management may perceive to be a performance issue may be caused by a health issue or some other concern. Management needs to discuss their observations carefully with their employees and be mindful of the potential existence of a workplace issue or a need for accommodation, such as:

· Absenteeism;

· Inconsistent attendance or frequency in being late, leaving early, etc.;

· Changes in attitude or behaviour;

· Change in work performance; or,

· Demonstrating unsafe work practices.

See ANNEX B – Question 10 for information on good DTA practices.
Step 2: Gather relevant information and assess individual needs
a) Employees requesting accommodation are expected to:
· Speak to management;

· Be prepared to provide information to support their request on any of the 11 grounds of prohibited discrimination;

· Consult their family doctor or a qualified health professional, when necessary; and,

· Provide, if necessary, all relevant medical information on functional limitations.

· For cases of family status the employee must demonstrate the reasonable and diligent efforts that the employee has undertaken to address the circumstances for which family status accommodation is required. Employees must demonstrate they have made reasonable efforts to explore other alternatives for care.

Before any decisions are made concerning a request for accommodation, relevant information must be obtained to ensure that the most appropriate accommodation is provided, under the circumstances. In certain circumstances, medical information may not be necessary when a person’s needs are evident, e.g., the employee uses a wheelchair or has profound sight impairment.

On the ground of disability, certain basic questions must be answered by the medical practitioner when the employee makes a DTA request:

1. Does the employee have a disability that must be accommodated in the workplace?

2. Is the employee fit to continue reporting for work on a full-time basis (7.5 hours per day, 37.5 hours per week) or on a part-time basis? If part-time hours are being recommended, what are they?

3. Does the employee have any limitations that must be accommodated within the workplace? If so, please provide details of any limitations the employee may have.

4. Are the limitations identified permanent or temporary in nature? If temporary, please provide timeframes.

b) Management is expected to:
· Ask the employee or candidate what type of accommodation is required and to provide supporting information as required.

· Document each step that is taken.

· Gather relevant information, if necessary, for accommodation related to the requested ground of prohibited discrimination, such as disability, religious holidays and observances, or care giving needs. This could be done, for example, by referring to relevant collective agreements and policies and, on the ground of disability where a functional limitation assessment is needed, seeking advice from an outside medical practitioner or other health professionals.

· For cases of family status management should discuss with the employee the demonstrable, reasonable and diligent efforts that the employee has undertaken to address the circumstances for which family status accommodation is required. Employees must demonstrate they have made reasonable efforts to explore other alternatives for care.

· Assess the accommodation needs of the employee in his or her work environment to find the most effective, practical and cost-efficient solution.

· Identify any implications or issues that may affect the employee’s team or work area.

· To provide possible accommodation solutions and work with the employee.

Step 3: Make an informed decision
Now that the situation has been defined and assessed, a decision must be made. Steps 1 and 2 will help determine the criteria and boundaries for the decision. These criteria must be clear and easy to communicate to others who might be interested in the decision making process and its outcomes.

a) Employees needing accommodation are expected to:
· Allow a reasonable amount of time for management to reply to the request for accommodation.

· Agree to a reasonable accommodation that meets their employment-related needs, and not necessarily their preferred accommodation

· Consult an expert, e.g. union or third party representative, when it is difficult to determine if the proposed options are reasonable or meet their human rights related needs.

· Find out what barriers are affecting the employee making the request.

· Consider and discuss reasonable options with the employee or candidate.

· Approach issues with flexibility and creativity when exploring potential solutions.

· Seek input on options from a human resources advisor or expert.

· Document the accommodation agreement.

· Ensure purchases are coded to Internal Order 80981.

· Advise the employee or candidate of rationale, if accommodation is denied as a result of a bona fide occupational requirement or undue hardship considering health, safety, cost or otherwise.

· Ensure the employee or candidate is aware of available recourse mechanisms.

When considering cost, management should keep in mind that, in many cases, the cost will be amortized over the employee's entire career. Also, different payment options may be available, such as leasing necessary equipment, particularly to meet temporary needs.

Step 4: Implement and communicate the decision
When implementing or communicating the decision for accommodation, the process can range from documenting the decision for accommodation privately to holding a meeting to announce any changes that will impact other employees. While the issues of dignity, privacy and confidentiality remain paramount, co-workers should be informed if they have new responsibilities, schedules, desk locations, etc.

· Discuss the situation with the employee requiring accommodation to determine the best approach to explain the accommodation to the team, if necessary.

· Put in place appropriate mechanisms and follow through on the agreed approach to provide accommodation, such as an action plan.

When accommodation is denied:

a) Employees requiring accommodation are expected to:
· Discuss with management the details and evidence that support the claim that there is no undue hardship or bona fide occupational requirement. Provide additional information, if helpful.

· Consult an expert such as a next level of authority, union and/or third party representative if the rationale given does not seem reasonable.

· Provide details that justify a refusal to accommodate based on the bona fide occupational requirement, or because it poses undue hardship.
· Prior to denying the employee’s request, the management is encouraged to consult a human resources advisor or the DTA Centre of Expertise, in order to be equipped to provide a solid rationale for the decision. See ANNEX B – Question 11 on the consequences of failing to accommodate.
Step 5: Follow-up and keep records
It is important for management to follow-up and keep records to ensure that the employee is continually accommodated according to their changing needs in the workplace.

· Follow-up periodically to ensure the accommodation meets the needs, and modify, if necessary.

· Document accommodations and provide pertinent information only to those involved in the accommodation process, in a way which will respect privacy and confidentiality.

· Integrate accommodation needs into future human resources and business planning.

· Keep accommodation documents, including recommendations from physicians, confidential and separate from personnel files.

5. REQUESTING MEDICAL INFORMATION
Management, in the case of disability and medical information, can ask employees for information about the following:

· Prognosis for full or partial recovery from a disability or illness;

· Employee’s fitness to return to work;

· Employee’s functional limitation;

· Employee’s fitness to perform specific parts of their job;

· Likely length of time for any physical or mental limitations.

Management is not entitled to a diagnosis of an employee’s illness or disability or details of treatment, including medical history.

To determine an appropriate workplace accommodation, the employee may need to provide a note from his/her treating physician concerning his/her capabilities and any limitations within the workplace. This information can usually be obtained from the employee's treating physician. See ANNEX D: Forms for tools. In certain cases, a Fitness to Work Evaluation may be necessary, either from an Independent Medical Exams or from Health Canada
For support with this process, managers must open a ticket to the Human Resources Services Centre.

Understandably, at times employees are reluctant to share personal information or even ask for accommodation for reasons such as:

· Discomfort about asking the management for help.

· Fear that telling management about a problem or asking for accommodation will have negative consequences, such as losing their position, being refused future promotions or career benefits, being demoted, receiving fewer hours, or being humiliated by their supervisors or peers.

· Belief that the disability is not relevant to performance. For example, a person with a learning disability who has developed strategies for dealing with the disability may not disclose, since he or she copes well on the job.

· Concern that confidential and sensitive information will become common knowledge in the workplace.

· Embarrassment in admitting that they require accommodation because of the stigma associated with mental disabilities, substance addictions or other problems/differences.

· Employees should be reassured that management has an obligation to protect their personal information, cannot discriminate against them on the basis of a disability or any other ground, and have an obligation to accommodate them to the point of undue hardship. Employees should also be reassured that accommodation will only help them be more productive in the performance of their duties.

6. PAYMENT FOR COMPLETION OF MEDICAL NOTES FOR DTA
On the ground of disability, if the employee approaches management and indicates he/she has an accommodation need, it may be necessary for the employee to submit a medical note supporting his/her request. If so, the employee would be responsible for providing information, from their treating physician, in relation to their limitations within the workplace. In such cases, it is the employee’s responsibility to cover related costs, should there be some.

However, if ESDC requires additional information from the treating physician (or needs to clarify information the physician has provided), then the Department would incur these costs.

If the medical note is to account for an employee’s absences, this is a separate issue for which managers may open a ticket to the Human Resources Services Centre for support.

7. PAYMENT FOR DTA ITEMS
When an employee or candidate requires accommodation, management is required to identify the appropriate accommodation as quickly as possible, implement the accommodation without delay, and secure budget to support the accommodation.

These items should be purchased using the DTA Internal Order (80981) (see ANNEX E) to track non-salary costs to pay for accommodation needs, according to ESDC and TBS Policy on the Duty to Accommodate Persons with Disabilities in the Federal Public Service. This includes ergonomic costs to accommodate a disability (i.e., recommended by a doctor). Items acquired under this Internal Order remain with the employee throughout their career in the Public Service, or for the period that the accommodation is required.

If management does not have sufficient funding within the budget for the employee's workplace accommodation needs, he or she must seek additional funding for the accommodation. While there is no definition or formula to determine undue hardship, management is expected to exhaust all reasonable possibilities for accommodation before they can claim undue hardship. When management must seek funding from a higher authority, an individual’s right to privacy must be respected in any discussions that occur as a result of management’s inability to fund the accommodation internally, and individuals should be included in the discussion on a need to know basis only.

Financial Delegation: When an accommodation requires the purchase of equipment, adaptive technology or other working tools which require financial approval, it is the responsibility of management to present the accommodation need to the appropriate level of signing authority, e.g., the Director and/or Director General and/or the common cost pool authority.

8. RECOURSE
Management should advise the employee or candidate that if he or she believes that his or her request for accommodation has not been treated fairly or has been unjustly denied, the individual may:

· Request the opinion of the immediate manager’s superior. The immediate manager’s superior must ensure that the Policy on the Duty To Accommodate Persons with Disabilities in the Federal Public Service has been properly applied.

· Seek advice from an expert (e.g. union or third party representative).

· Seek redress through the grievance process as outlined in his or her collective agreement or the Public Service Labour Relations Act, or file a complaint directly with the Canadian Human Rights Commission (CHRC).

· Use the recourse mechanisms set out in the Public Service Employment Act (PSEA).

9. EMPLOYEE ASSISTANCE PROGRAM
For counselling, contact the Employee Assistance Program (EAP) at 1-800-268-7708, or for hearing impaired employees 1-800-567-5803 (24 hours a day/ 7 days a week).

10. TRAINING
ESDC has created an on-line training course on Duty to Accommodate which is available to managers and employees.

To access the course, employees must have a Service Canada college account on ESDC’S Integrated Learning Management System. 
Effective and Review Date
The ESDC Guidelines on Duty to Accommodate in the Workplace were first launched on January 1st, 2011, and replaced previously established departmental procedures related to DTA. This third version of these guidelines takes effect on November 20, 2014 and replaces any previous version. These guidelines are reviewed every three (3) years or as required, to ensure consistency with changes to DTA related legislation, relevant cases interpreting the DTA, as well as central agency and departmental policy instruments.

ANNEX A: Definitions
Accommodation/accommodate (adaptation/adapter) refers to the design and adaptation of the work environment that will meet the needs of a diverse workforce, and to what is required in the circumstances of each individual, to avoid discrimination up to the point of undue hardship.

Attendant services (services auxiliaires) refer to the provision of services to employees with disabilities who require assistance with the duties of their position, as well as assistance with activities of everyday living during the employee's hours of work.

Barriers (obstacles) are physical barriers, as well as formal or informal policies and practices that restrict or exclude persons in the designated groups or those protected by the  Canadian  Human  Rights  Act, from fully participating  in employment-      related opportunities in the core public administration. Barriers are also attitudes and behaviours that seek to exclude certain persons or groups of persons from participation in the workplace.

Bona Fide Occupational Requirement (BFOR) (exigences professionnelles justifiées) is a standard or an essential task that is an integral part of performing the duties of a specific position. For a standard to be considered a BFOR, ESDC must undertake an individual assessment and demonstrate that an accommodation or changes to a standard would create undue hardship; in rare cases, it may indeed be necessary to change the standard.

A three-step process has been established by the courts to determine if a standard is a BFOR:

· Rational Connection: The purpose of the standard adopted must be rationally connected to the performance of the job.

· Good Faith: ESDC must have adopted the standard in an honest and good faith belief that it was necessary to fulfill the legitimate work-related purpose.

· Necessity: The standard must be reasonably necessary to accomplish the legitimate work-related purpose. To show that the standard is reasonably necessary, it must be demonstrated that it is impossible to accommodate individual employees sharing the characteristics of the individual making the request without imposing undue hardship upon the employer.

Candidates (candidats) include applicants from outside the Public Service as well as current employees who are participating in an appointment process.

Department (ministère) refers to Human Resources and Skills Development Canada (ESDC), which includes Service Canada and the Labour Program.

Designated groups (groupes désignés) includes women, Aboriginal peoples,

persons with disabilities and members of visible minorities.

Disability (déficience) as defined under the Canadian Human Rights Act means any previous or existing mental or physical disability and includes disfigurement and previous or existing dependence on alcohol or a drug.

Employees (employés) refers to persons appointed to the core public administration, having one of the following types of employment status: indeterminate, term of three months or more, term of less than three months, casual worker, seasonal, students, excluded, unrepresented and part-time.

Employment and employment-related opportunities (chances d’emploi et les possibilités liées à l’emploi) include appointments, promotions, deployments, secondments, assignments (including acting assignments), training and career development opportunities.

External appointment process (processus de nomination externe) means a process for making one or more appointments in which persons may be considered whether or not they are employed in the public service.

Family (famille): father, mother (or alternatively stepfather, stepmother or foster parent), brother, sister, spouse (including common-law partner spouse resident with employee), child (including child of common law partner), stepchild or ward of the employee, grandchild, father-in-law, mother-in-law, the employee’s grandparents

AND
relative permanently residing in the employee’s household or with whom the employee permanently resides.

Flexible work arrangements (modalités de travail flexibles) include, but are not limited to, telework, compressed work weeks and flexible hours.

Functional limitations (limitations fonctionnelles) are any restrictions the employee has due to a specific medical condition, which limits his/her ability to perform some or all the portions of their assigned work. Functional limitations are based on the employee’s needs within the workplace and not on a personal preference and are identified by the employee’s treating physician who is knowledgeable of the employee’s medical condition. Information concerning a medical diagnosis is NOT required.

Immediate Management/Supervisors (gestionnaires/superviseurs immédiats) include any employees who have other employees reporting directly to them.

Information and communication technologies (ICT) (Information et technologies de la communication) is an umbrella term that covers all advanced technologies in manipulating and communicating information. The term is sometimes used in reference to information technology (IT), particularly in education and government communities. The common usage ICT is synonymous, assuming that IT or ICT encompasses all media, to record information (magnetic disk/tape, optical disks (CD/DVD), flash memory, etc., and also paper records); technology for broadcasting information – radio, television; and technology for communicating through voice and sound or images – microphone, camera, loudspeaker, telephone to cellular phones. It includes the wide varieties of computing hardware (personal computers, servers, mainframes, networked storage).

Internal appointment process (processus de nomination interne) means a process for making one or more appointments in which only persons employed in the public service may be considered.

Persons with disabilities (personnes handicapées), as defined by the Employment Equity Act, are people who have a long-term or recurring physical, mental, sensory, psychiatric or learning impairment and who:

· Consider themselves disadvantaged in employment by reason of that impairment.

· Believe that ESDC likely would consider them disadvantaged by reason of that impairment.

· Include persons whose functional limitations owing to their impairment have been accommodated in their current job or workplace.

Specialized services (services spécialisés) include, but are not limited to, such services as the conversion of print material to alternative format, reader services for employees who are blind, sign language interpretation, and the provision of workplace design and furnishing appropriate to the nature of the disability.

Systems (systèmes) include information systems and employment systems (such as policies, practices, directives and guidelines).

Technical aids (aides techniques) are work-related devices or equipment that allow employees with disabilities to participate as fully as possible in the workplace and include items such as speech software, speech recognition software, magnifiers, optical scanners for low vision and telecommunication devices for persons who are deaf, deafened, deaf-blind or hard-of-hearing. Under certain circumstances, they could include evacuation devices or transportation-related technical aids (e.g., wheelchairs or similar mobility devices) if they are required to get around the work site and are left at the work site.

Third party representative (représentant de tierce partie) refers to any individual representing the interest of the employee, i.e. a co-worker, management, family

member, lawyer.

Undue hardship (contrainte excessive) describes the limit of ESDC's capacity to accommodate an employee without experiencing an unreasonable amount of hardship. Section 15 (2) of the Canadian Human Rights Act specifies that undue hardship exists when “accommodation of the needs of an individual or a class of individuals affected would impose undue hardship on the person who would have to accommodate those needs, considering health, safety and cost.”

Work-related events (activités liées au travail) include meetings, training programs, conferences, retreats, seminars, social events and information sessions conducted inside or outside the workplace.

ANNEX B: Frequently Asked Questions
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1. WHAT IS A REASONABLE ACCOMMODATION?
Workplace accommodation is provided to meet the needs of employees and must be done up to the point of undue hardship. Workplace accommodation, based on any of the 11 grounds of discrimination under the Canadian Human Rights Act, must take into consideration the needs of an employee and must be done on an individual,

non-hierarchical, case-by-case basis. An employee may prefer a particular accommodation when, in fact, it is not based on a specific need.

If an employee has barriers that prevent the individual from being effective in the performance of their assigned duties, the employee should talk to management about options or tools to help do the job more effectively. Often, supporting documentation is required before management can evaluate whether the request is a need that must be accommodated within the workplace.

Examples:
· In preparation for an office move or re-fit, several employees request work stations by the windows. Although management will attempt to satisfy as many employees as possible, an employee with a documented medical need for natural light would be given priority and could be accommodated with a window office.

· Large-screen monitors are popular. For an employee who has a low vision disability, the large screen monitor could be a reasonable accommodation.

2. WHAT ARE SOME EXAMPLES OF ACCOMMODATION?
The following are some common examples of possible accommodation in the workplace:

· Converting print matter to alternative formats (e.g. Braille, large print or electronic versions);

· Providing adaptive technology, as well as special job support, equipment or assistance; 

· Providing interpretation services to employees with hearing limitations or language or speech impairment;

· Providing auxiliary services to employees requiring assistance with everyday tasks;

· Setting up the workplace and furniture to meet employees’ specific needs;

· Modifying work methods or some position duties;

· Adapting training programs for employees with learning disabilities (e.g. personalized training, extended duration); 

· Directing mobility-impaired employees toward accessible parking suppliers;  

· Offering flexible work arrangements, such as modified work schedules, telework or other work arrangements;

· Providing an appropriate space where employees can pray during their breaks; 

· By clicking on this link, you will find examples of Accommodation Strategies for Functional Limitations Related to Psychological Job Demands.
3. WHEN IS TELEWORK AN APPROPRIATE ACCOMMODATION?
When considering telework as an accommodation, the key issue is whether the employee’s needs can be accommodated while meeting the Department’s need to be productive. Where appropriate, management at ESDC can consider telework as a possible accommodation.

ESDC will consider all potential options to address the particular accommodation needs of the employee, one of which may be telework.

To determine if a Telework Agreement is a viable option for both parties, management must first discuss carefully with the employee his or her needs and capability to carry out the required work. Follow the 5-step process (on page 11), including the following considerations:

· Review with the employee, the various flexible work arrangements including telework, and discuss with the employee the pros and cons of working from home and whether this will resolve the immediate need.

· Establish whether the accommodation would lead to undue hardship Example; a bona fide occupational requirement preventing telework.

· If telework is deemed to be an option, ask the employee to consult with his/her physician and discuss the possible need for additional medical information concerning functional limitations within the workplace.

Using the existing Treasury Board Telework Policy and ESDC Telework Directive, prepare an Agreement (memorandum of understanding), with the assistance of a Labour Relations Consultant. The Telework Agreement should include specific timeframes for review.

ESDC cannot always provide specialized equipment at home and in the office, and there can be limitations to accessing secure and/or confidential information from home. Not all positions will allow telework, however the organization must continue the process to accommodate.

Please consult the Treasury Board Telework Policy and the ESDC Telework Directive for more information.

4. HOW CAN RELIGIOUS OBSERVANCES BE ACCOMMODATED?
ESDC should be prepared to rearrange work schedules to accommodate the religious needs of employees if this is possible without causing undue hardship.

In response to requests for time off to meet religious obligations, the Treasury Board Directive on Leave and Special Working Arrangements requires management to examine each case on an individual basis, and to make every effort to allow an employee to be absent from work without suffering loss of income, within the appropriate confines of the collective agreement. Such efforts would include the use of annual or compensatory leave, shift exchanges in the case of shift workers, variable hours of work (compressed work week) or individual arrangements for make-up time, if operationally feasible.

Also to be considered are appropriate quiet space for prayer, uniforms (if relevant) and other types of adjustments.

5. HOW CAN FAMILY STATUS BE ACCOMMODATED?
ESDC has the same responsibility for accommodating an employee’s family status as it does for other protected grounds under the Canadian Human Rights Act. This means that ESDC must accommodate employees who are differentially affected by workplace standards, policies or practices because of their family status.

The employee should demonstrate that they have made reasonable efforts to reconcile any issues and resolve the situation on their own before formally requesting accommodation based on family status. Employees must demonstrate they have made reasonable efforts to explore other alternatives for care. The workplace has a parallel obligation to facilitate these efforts of the employee. Please refer to the Accommodation Request Form - Family Status.

6. WHEN CAN RETRAINING AN EMPLOYEE IN A NEW POSITION BE PART OF THE DUTY TO ACCOMMODATE?
The DTA may require the retraining of an employee.  Employees are required to have the task competencies and skills specific to the job or area of expertise for which they are applying, occupying or being retrained to do. The Department is open to exploring the options of retraining individuals who may have developed an inability to perform their job due to a disability or functional limitation. Retraining individuals to perform new tasks or jobs under the DTA needs to be practical and realistic.

Example:
If a back injury prevents an employee from performing certain duties as an administrative assistant, such as lifting boxes and moving files, it could be practical and reasonable to adjust the workload. In other circumstances the work station or work schedule could be changed. If reassigning the employee is the only option, it could be reasonable to reassign and retrain the employee in a similar administrative position with the same task competencies. However, retraining and reassigning the employee to a specialized position outside his or her area of expertise that requires specific skills sets or task competencies fundamental to that position could be unrealistic, impractical and unprecedented.

7. WHAT ARE ATTENDANT SERVICES?
"Attendant services" are services performed by individuals who have been trained in providing specialized support services to employees who need assistance with tasks associated with daily living, assistance with eating, personal hygiene, etc. The duties of an attendant service provider may vary according to the individual situation.

Attendant services provided in the workplace will be covered by contract with ESDC.

When employees with disabilities are on travel status and suitable attendant services cannot be provided, or the services of a travel companion are required, a separate contract may be necessary and the service shall be provided at ESDC's expense.

8. WHEN IS A MEDICAL ASSESSMENT OR FITNESS TO WORK EVALUATION REQUIRED?
The purpose of a medical assessment is to determine an employee’s capacity to safely perform a set of job duties in a manner that will not injure or imperil themselves and/or their co-workers. In addition, a medical assessment helps to determine the employee’s workplace limitations. This process should be conducted in a timely manner and following receipt of the appropriate medical information, management should quickly provide accommodation.

Medical assessments by an independent physician are required when the management does not have sufficient information to make an accommodation decision or if unquestioned acceptance may result in safety, health or legal concerns. The information should be relevant to the job, non-diagnostic, and should specify the functional limitations and capabilities specific to the job.

For example, the doctor’s note may specify:

· that the employee is required to attend treatment sessions two hours a day, twice a week during working hours, but does not need to specify that the treatment sessions are for a substance addiction;

· that the individual requires food or snacks frequently, and so needs to work in an environment that permits food and beverages, but does not need to specify that the employee has diabetes;

· that the individual cannot lift objects in excess of 5 lbs. or that the individual can only sit for two hours at a time, but does not need to specify that the individual suffers from a chronic muscular disorder.

Management must be sensitive to the privacy rights of the employee and reassure the individual of the purpose of a medical assessment. However, an employee must participate in a medical assessment if his or her limitations and accommodation needs cannot be identified appropriately. In addition, the employee is expected to provide full details of any workplace limitations he or she may have regarding the execution of their job duties in the workplace.

Where applicable, medical assessments should include a provision for a medically qualified practitioner to regularly monitor and assess the employee’s progress.

Information can be provided by any health care practitioner, but it should be noted that specific medical information must be provided by a registered physician or medical practitioner. Information and recommendations by alternative medical therapists such as homoeopaths, naturopaths or chiropractors will not carry the same weight as a medically licensed practitioner in diagnosing the medical condition. If specific information with respect to workplace limitations is required, management should request detailed information from the most appropriate and qualified medical practitioner available.

Under no circumstances should management communicate directly with a medical practitioner.

9. WHAT HAPPENS IF AN EMPLOYEE CAN NO LONGER WORK FULL-TIME FOR MEDICAL REASONS?
In situations where an employee is no longer able to fulfill the full-time employment contract, offering the employee part-time hours could be a reasonable accommodation. Management should open a ticket with the Human Resources Services Centre for support.

An employee who for medical reasons can no longer work full time, must provide medical documentation from his/her physician or a medical specialist, to the effect that he/she suffers from a medical condition that requires accommodation in the form of fewer work hours, and indicate if the accommodation is temporary or permanent.

In the case of a temporary accommodation, there should be a detailed schedule provided to show a progressive return to full time work in the foreseeable future. Sometimes the medical documentation provided by the employee is insufficient. To arrive at the appropriate accommodation solution, management may seek a medical opinion as to the employee’s needs for accommodation through Health Canada, Workers Compensation Board and/or a more detailed response from the employee’s own physician/specialist or another occupational health specialist.

Once a legitimate need for accommodation in the form of fewer work hours is established, an employee’s sick leave credits may be used to cover the hours he/she can no longer work.

10. HOW CAN MANAGEMENT PROMOTE GOOD DTA PRACTICES?
It is good human resources management practice for management to regularly promote the DTA. Usually, an employee or candidate asks management for an accommodation; however, sometimes management becomes aware that

accommodation may be needed either by observing changes in the behavior or performance of an employee, or by receiving feedback from co-workers.

In these circumstances, management must find out whether accommodation is needed, even if the employee has not asked for it. Such situations should be handled with the utmost consideration for the privacy and dignity of the employee. Management may wish to obtain confidential, expert advice from within the Department (i.e., human resources advisors, labour relations advisors) before proceeding. The procedure for accommodation would only continue with the consent of the employee. It is important for management to follow-up with the employee and to document the steps that were taken. If there is a persistent performance problem once the employee has been accommodated, management must address the situation through the normal human resources practices, in consultation with the Labour Relations Advisor.

Example:
Management notices that an employee is missing critical deadlines. In the past, the employee has rarely missed deadlines without good reason. When discussing the problem with the employee, management recognizes that the employee may have a health related issue and recommends that the employee seek EAP services or consult their family physician. Following confirmation from the employee’s doctor that the employee has functional limitations, management and the employee review possible options and come to an agreement. Some options could include making different work arrangements so the employee can work without interruptions, or placing the employee on a flexible schedule that provides more time for counseling. The employee and management meet regularly to ensure that the accommodation is working and, where necessary, make adjustments to ensure that accommodation continues to be appropriate.

11. WHAT ARE THE POTENTIAL CONSEQUENCES OF:
A) FAILING TO ACCOMMODATE?
If ESDC fails to provide accommodation to the point of undue hardship, in circumstances where accommodation is required, ESDC may be in contravention of the Canadian Human Rights Act, and the employee seeking accommodation may file a grievance with the Department or a complaint with the Canadian Human Rights Commission.

B) FAILING TO ACCEPT ACCOMMODATION?
If, on the other hand, the person seeking accommodation refuses a reasonable and appropriate accommodation, ESDC could be considered as having met the legal requirements.

12. WHAT IS A LIFE AID?
There are certain expenses, in relation to an employee’s everyday living, that ESDC is not required to reimburse under DTA. These are known as life aids. For example, it is generally understood that wearing eyeglasses for reading or distance is not considered to be a disability. Eyeglasses are considered to be a “life aid”.

This same principle would apply for an employee who is hard of hearing and has a hearing aid, or another who is unable to walk and has a wheelchair. The employees depend on either the hearing aid or the wheelchair for everyday living. These are considered to be life aids and are part of "job readiness". However, other accommodations may be necessary to ensure that the work environment is conducive to the use of these life aids, e.g., an office where there is minimal background noise or office equipment set up at the right height for a person in a wheelchair.

13. WHAT ARE THE DTA REQUIREMENTS DURING AN APPOINTMENT PROCESS?
When preparing to hold an appointment process, consult the Human Resources Staffing Advisor to ensure that every aspect is considered to make it as inclusive as possible according to the Public Service Commission Appointment Policy.

The following tips will provide some initial guidance:

· Include DTA needs in the planning stages.
· Check that job descriptions are detailed, accurate and up-to-date, with essential and non-essential duties differentiated.
· Make sure that job advertisements are inclusive and accessible (e.g., consider expanding the area of selection to include designated groups).
· Ensure that job application websites are accessible, and bring the issue forward to the Public Service Commission if websites are not accessible.
· Provide information about the position in multiple formats, for candidates who are blind or visually impaired.
· Ensure that applicants who are deaf or hard of hearing can make inquiries via a TTY number, fax or e-mail.
· Provide staff and selection board members, delegated to assist in the hiring process, with the necessary advice and information on accommodation practices.
· Ensure that all candidates are informed of the right to accommodation at each step of the appointment process, through the use of appropriate language and communication vehicles. A candidate’s qualifications can only be assessed after the individual has been accommodated.
· Assess accommodation requests individually with the candidate, to determine what accommodations are necessary for candidates, e.g., allow extra time for tests or exams, when appropriate.
· Ensure that the interview site is physically accessible.
· Do not take accommodation steps that alter the nature or level of the qualification being assessed, e.g., a blind person cannot respond orally to a test that measures a candidate’s ability to communicate in writing.
· Obtain accommodation information from the candidate and respect the candidate’s right to privacy and confidentiality and the candidate’s views of his/her abilities. An expert medical opinion should be requested in circumstances where the limitations are not evident, e.g., disabilities that are complex and may manifest themselves in various ways with different individuals, such as multiple sclerosis, muscular dystrophy, or cerebral palsy.
· Inform candidates of proposed accommodations well in advance of the assessment step so that they will have time to request clarification or modifications.
· Document accommodation steps.
Note: Ensure that all accommodation requests are dealt with as quickly as possible, in order that all candidates in the process are assessed within the same timeframes and the outcome is not delayed because of unresolved accommodation issues.

For more information, management should consult:

1. Accessible Information and Communication Technology (ICT)
2. Public Service Commission’s Appointment Policy
3. Public Service Commission’s “Guidelines for Assessing Persons with Disabilities” and the services of the “Personnel Psychology Centre” (PPC).

ANNEX C: Legislation and Resources LEGISLATION
· Canada Labour Code, Part II
· Canadian Charter of Rights and Freedoms
· Canadian Human Rights Act
· Canadian Multiculturalism Act
· Employment Equity Act
· Public Service Employment Act
· Privacy Act
TREASURY BOARD SECRETARIAT (TBS)
· Policy on the DTA Persons with Disabilities in the Federal Public Service
· Duty to Accommodate: A General Process for Managers
PUBLIC SERVICE COMMISSION
· Appointment Policy
· Guide for Assessing Persons with Disabilities – How to determine and implement assessment accommodations
· Guidelines for Fair Assessment in a Diverse Workplace: Removing Barriers to Members of Visible Minorities and Aboriginal Peoples
EMPLOYMENT AND SOCIAL DEVELOPMENT CANADA
· Telework Directive
· Disability Management Process Guide
· ESDC Code of Conduct
ANNEX D: DTA Forms and Sample Letters
1. Fitness to Work and Functional Abilities Assessment Form.
2. Cover Letter to the Health Professional for the Fitness to Work and Functional Abilities Assessment Form 
3. Health Canada Fitness to Work Evaluation Protocol
4. Accommodation Request Form
5. Accommodation Request Form - Family Status
6. Agreement - Duty to Accommodate
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ANNEX E: DTA Internal Order
The following internal order must be used when paying for any items to meet the DTA needs for employees with disabilities, or for any employees under the eleven grounds of discrimination in the Canadian Human Rights Act:

	80981
	DTA - To track national and regional expenditures for DTA needs as per TBS Policy on the DTA Persons with Disabilities in the Federal Public Service. Items acquired under this internal order remain with the employee throughout their career in the Public Service, should accommodation still be required.


The level of authority in approving costs under the DTA is the Director. The manager can make the recommendation, while the Director and/or Director General approves the purchase.

ANNEX F: Process- Requesting and Assessing DTA -  Family Status Requests
ESDC is committed to establishing a process to address requests for accommodation on the basis of family status that is fair, balanced and transparent, and reflects the view that the Duty to Accommodate (DTA) is a responsibility shared between management and the employee.

The shared responsibility also includes the onus on the employee to attempt to reconcile their obligations and resolve the issue before making a request for accommodation. Employees must demonstrate they have made reasonable efforts to explore other alternatives for care. Management will identify any implications or issues that may affect the employee’s team or work area.

Work/family conflict may, in the appropriate circumstances, require accommodation; however, not every such conflict warrants workplace accommodation. For instance, when seeking accommodation for childcare obligations, ESDC need only accommodate those obligations that a parent could not neglect without engaging his or her legal liability. For instance, a parent cannot leave a young child without supervision at home in order to be present at work, since this would constitute a form of neglect.

Where a request for accommodation meets the applicable criteria, it is understood that management and employee will work cooperatively to find an appropriate solution to the specific work/family conflict, short of undue hardship. The employee must accept that accommodation will not always be perfect.

Specific benefits and accommodation available to employees related to pregnancy or child care assistance are not discriminatory under the CHRA, as outlined in Section 15(1)(f) of the CHRA and the CHRC website.

Each request must be reviewed on an individual basis and assessed on its own particular facts. The more substantial the caregiver obligation, the more likely that a duty to accommodate will arise.

The guiding principles noted above inform the process set out below to address requests for accommodation on the basis of family status (DTA-FS accommodation), that is to be followed by management and employees.

Process:

Employee makes all reasonable efforts to resolve their family/work conflict on their own before requesting accommodation from the employer. Employees must demonstrate they have made reasonable efforts to explore other alternatives for care.

Employee makes a request for accommodation to management. Management and

employee will adhere to the roles and responsibilities listed below:

1.
Roles and Responsibilities: Employee will:
1. Complete an Accommodation Request Form - Family Status to request accommodation on the basis of family status and submit to management;

2. Outline the steps taken to resolve their family situation, including:

a. The family obligation that exists; how this obligation conflicts with a work practice, standard, or policy; impact on the employee;

b. Efforts undertaken to find alternate solutions to their family situation (e.g. assistance from organizations, individuals and family members) and reconcile the conflict between their work and family obligations. Employees must demonstrate they have made reasonable efforts to explore other alternatives for care;

c. Current arrangements in place to manage the family situation.

3. Meet with management to discuss the request.

Management will:
· Proactively inform employees of work changes such as office location changes, schedule changes, expected overtime, etc. that may have an impact on an employee’s family responsibilities and give reasonable time to make arrangements

· Receive and review the request for DTA–FS;

· Consult available Human Resources services

· Document and record the steps taken to assess the request;

· Meet with the employee to discuss the request and confirm information received;

· Work with the employee to examine and analyze the request for accommodation, including a consideration of the family obligation that exists; how this obligation conflicts with a work practice, standard or policy; what discriminatory effect occurs; and what accommodation might be needed in the workplace to eliminate the discriminatory impact;

· Ensure that the request meets the department’s criteria for approval under family status as outlined in Criteria for Accommodation under family status section;

If the request meets the criteria,

· Acknowledge the request and communicate with the employee;

· Discuss appropriate accommodation and implement in a timely manner;

· Set a timeframe for review of the DTA-FS accommodation;

· Document the appropriate DTA-FS arrangement.

If the request does not meet the criteria,

· Meet with the employee to communicate the decision and explain the reason for not accepting the request;

· Document the discussion and decision.

2. Criteria For Accommodation Under Family Status:
Employee’s request must meet all of the following criteria:

· Definition of Family Member – (source: P.A.Collective Agreement) – “Father, mother (or alternatively stepfather, stepmother or foster parent), brother, sister, spouse (including common-law partner spouse resident with the employee), child (including child of common-law partner), stepchild or ward of the employee, grandchild, father-in-law, mother-in-law, the employee’s grandparents

AND
relative permanently residing in the employee’s household or with whom the employee permanently resides”;

· Conditions Causing Conflict – must be a work interference with a substantial family obligation (see non-exhaustive examples below); and

· Employee Efforts - must demonstrate reasonable efforts undertaken to resolve the family situation before making a request for accommodation to the employer and must demonstrate they have exhausted all reasonable alternatives for care.

Potential options to respond to a DTA-FS accommodation request:
In many circumstances, employees’ Collective Agreement (leave provisions) is the appropriate instrument to access to help balance family and work obligations.

· Approve leave, as per applicable Collective Agreement

· Flexible work hours

· Hoteling arrangement in an alternative ESDC location

EXAMPLES
With the understanding that every request for accommodation on the basis of family status is unique and will be assessed on its own facts, the examples set out below seek to clarify and provide an illustrative and non-exhaustive list of factors and examples that may be considered in arriving at a determination as to whether: an employee’s work-family conflict results in an interference with a substantial family obligation; and whether the steps undertaken by an employee to resolve a work-life conflict are reasonable or not.

1. Work-family conflicts that may result in interference with a substantial family obligation
a. Where an employee’s work-family conflict results in an interference with a substantial family obligation, and the employee demonstrates reasonable steps taken to attempt to resolve the conflict and demonstrates they have exhausted all reasonable alternatives for care, prior to making a request for accommodation on the basis of family status, ESDC will grant the request unless accommodation short of undue hardship is not possible.

Examples of work-family conflicts that may result in an interference with a substantial family obligation include:

· A workplace rule that forces an employee to alter a carefully constructed custody agreement to their detriment regarding child care responsibilities;

· Where rules relating to attendance at work prevent an employee from discharging his or her responsibility as primary caregiver to an elderly parent, and the employee has exhausted reasonable alternatives for care

b. Examples of the types of factors that may be considered in determining whether steps undertaken by an employee to resolve a work-life conflict are “reasonable” or not:

· Efforts undertaken to organize and utilize familial support network to resolve the conflict;

· Ability to demonstrate why a particular potential resolution to a conflict is not feasible or was not successful;

· Extent to which an employee is willing to explore potential solutions, such as:

o Alternate day-care or after-school supervision for a child with special needs.

2. Work-life conflicts that may not result in an interference with a substantial family obligation
Where an employee’s work-life conflict results in an inconvenience to or interference with a preferred family duty or family activity, ESDC may refuse a request for accommodation on the basis of family status.

· A change to a work schedule that interferes with a parent’s ability to attend a child’s extra-curricular activities;

· A change to a work schedule where the employee and their family are able to successfully adjust their schedules to support educational choices that benefit their children with special needs;

· Where a primary care giver is able to manage the care of a parent/spouse with the assistance of family members despite a change to a start hour of work that is consistent with a new collective agreement;

Note: Individual circumstances must be taken into account. Choices and reasonable alternatives may vary for valid personal, cultural and community reasons, taking into account things such as:

· The historical and continued disproportionate role of women doing the majority of personal caregiving

· The stigmatization of male caregivers

· Cultural expectations

· Particular needs of the person needing care

· Sudden onset or change in caregiving

· A transition of caregiving

ANNEX G:  Telework Under the Duty to Accommodate

This Annex is intended to guide managers on how to proceed in implementing a telework arrangement as part of a Duty to Accommodate (DTA). As in any other  DTA situations, managers and employees will work together to implement a telework accommodation.

In the case of a Telework DTA, management must ensure that telework is the most appropriate solution and if so, must immediately implement telework. Failure to do so may result in discrimination.

This section has been prepared in accordance with the Departmental Telework Directive.

Evaluating the feasibility of teleworking against the duties of the position and the results of the Threat and Risk Assessment Checklist could take some time to complete. Administrative processes are not sufficient reasons for lengthy delays in implementing an accommodation solution. If this is the case, temporary arrangements must be made that will allow the employee to telework as soon as possible, pending a full evaluation of the feasibility of telework.

Telework, even for DTA reasons, will be held to the same business threat and risk tolerance analysis as regular telework situations. The Departmental Telework Directive provides guidance in this area. You will find below procedures to move forward in implementing the telework.

Process for Service Canada positions handling Canadian citizen information:
· For positions within Service Canada that requires the handling of Canadian Citizens information, the Business Risk Assessment Framework (BRAF) section of the Departmental Telework Directive must be applied to determine whether the duties of the position are feasible for telework.

If the core functions of the position exceed the risk tolerance, next steps are:

· Determine whether business risks can be sufficiently reduced by modifying the key activities to be performed.
· Consider whether other positions are available within the work unit that passes the BRAF:
· CR-04: Business Support Assistant
· EC-02: Data Collection Specialist (Equivalency: PM-03)
· Ontario Region Integrated Outreach Service Strategy (IOSS).
· Any other solutions – as per discussion
· If no immediate solution is found, allow employee to telework by identifying temporary, meaningful work. Examples of meaningful work are:
· Assignment of a special project;

· Task bundling (preferably at the appropriate group and level);

· Assignment opportunity at level with a different work unit.

· Manager and employee continue to collaborate on finding a longer term solution.
The manager must consult with the Labour Relations, via the Human Resources Service Centre throughout this process.

Process for implementing all Telework Arrangements under DTA:
The following step-by-step instructions are to be followed when implementing a telework for DTA reasons, and should be followed in conjunction with the Departmental Telework Directive.

Managers must:

1. Ensure that a DTA telework is the most appropriate solution at this time.
2. Immediately implement the telework DTA accommodation on a temporary basis. (This may require modifying duties or special projects until such a time a more long term solution is found).
3. Complete the DTA Telework Agreement Form and obtain the appropriate signatures.

4. Have the employee complete and sign the Health and Safety Checklist and return the form no later than 2 weeks from the start date of the telework, and then sign the document.

5. Complete the Checklist to Confirm that Telework Request as Part of a DTA Situation Meets the Requirements of the Telework Directive. The form sets out the steps to ensure that the Departmental Telework Directive for an Accommodation are met:

a. Provision of information on the employee and the reason the Telework;

b. If the position involves handling citizens’ protected information evaluate the position against the Business Risk Assessment Framework;

c. Evaluation of the employee’s worksite:

i. For position where the employee will only be handling unclassified information, the employee must complete Self- Assessment and Attestation Process for the Handling of Unclassified Information, return the form to their managers who will forward it to the Regional Security Officer; or

ii. For position where the employee will be handling Protected information – level A and/or B, a Threat and Risk Assessment must be performed by a Regional Security Officer and the Threat and Risk Assessment Checklist must be completed.

d. Obtain the appropriate signature and ensure that copies are sent to the appropriate stakeholders identified on the form.

6. Periodically follow up with employee to ensure telework is meeting the accommodation needs.
7. Renew the Telework Agreement on a yearly basis until such time that the DTA Telework is no longer required.
It is important to note that should there be no changes in the employee’s medical situation or family obligation, tasks and/or telework location, there is no need:

· To obtain updated medical information or Accommodation Request Form - Family Status.
· To complete a new:

· Health and Safety Checklist;

· Checklist to Confirm that Telework Request as Part of a DTA Situation Meets the Requirements of the Telework Directive; or

· Telework Self-Assessment and Attestation Process for the Handling of Unclassified Information form or Threat and Risk Assessment Checklist/Form
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